Before G. C. Mital, J.

SIRI KISHAN and others,—Appellants
versus
MAM CHAND, Reenondent

Regular Second Appeal No. 822 of 1970.
Qctober 9, 1981.

East Punjab Holdings (Consolidation and Prevention of Frag-
mentation) Act (L of 1948)—Section 30-- Alicnation of land made
during the pendercy of consolidation proceedings: Saneotion of the
Consolidation Officer not obtained— Such alienation—Whether void
between the parties to the transaction.

Held that hy making a provision like section 30 in thr East
Punjab Holdines (Consolidation and Prevention of Fracmentlion)
Act. 1948 the transferee of the orisinal holding or tenancv. who
acquired rights during the currencv of consolidation were ket out
of the consolida‘ion proceedings. However. section 30 nowhere coes
to show that the transfer or other transaction of the ariginal halding
or tenancy was to be treated as completelv void even between the
parties to the transaction. Tf it were so. it would have heen  so
specifically provided in section 30. Fven by necessary irfindment
or implication. the legislature while enacting section 30 never want-
ed to make a provision that such transactions would be whollv void
and unerdforceable in a court of law even between the parties to the
transaction. On the other hand. it is clear from the expresz provi-
sions of the section that after a notification is issued under section
14, no landovwner or tenant havine a richt of occupancy upon whom
the scheme of consolidation would be hinding would be entit'ed to
deal with his original holdings «o as to affect the rights of anv other
landowners or tenants having the risht of occupancy under the
scheme of consolidation meaning thereby that even if original hold-
ing is sold by a landowner or an occupancy tenant. the same would
not affect the enforcement of the scheme of consolidation =nd the
consolidation authorities would be entitled to deal with the original
holding under the scheme of conso'idation and if the origina! hold-
ing is allotted to some other landowner or tenant having a right
of occunancy then the richts of such a person therein would r.ot be
affected bv such transaction bv the original owner of his orizinal
holding. Similarly. in consolidation the rights of the originat land-
owner who has parted with the seme during the currency of the
comsolidation would be considered on the date of the publication of
the notification and he would be allotted {resh land in accordance
with the scheme of consnlidation for his original holding The
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transferee from such a landowner would not be entitled to claim his
original holding but his right to follow the land which is allotted in
consolidation to such a landowner has not been taken away by any
provision of ‘his section. Hence, the only reasonable interpretation
to be placed on section 30 would be that the rights of all Iland-
owners or occupancy tenants will have to be found out as existing
on the date of the publication of the notification for consolidation
under section 14 and all transactions with regard to the land cover-
ed by the notification made during the operation of the consolida-
tion would be ignored by the consolidation authorities and fresh re-
partition will be made as if no transaction occurred during the
consolidation operations. But as rogards the rights of the parties
to the transactions inter sc they will hind them and the trans-
feree can enforce in a court of law the transaction against the
transferor and follow the land which is allotted to the transferor
during consolidation since there is no indicatinn in the
section that the transaction itself would be totally void even
between the parties to the same. (Paru 6).

Regular Second Appeal from the decrer of the Court of the
Additional District Judge, Rohtak. dated the 9nd day of June, '970.
affirming with costs that of the Sub-Tudge II Class, Jhajiar. dored
the 15th April. 1969, dismissing the plaintiffs’ suit and leaving the
parties to bear their own costs.

H. L. Sarin Advocate and M. T.. Sarin. Advocate, for the
Appellants.

Chandra Sineh, Advocate, for the Respondents.
'.TUDGMENT

Gokal Chand Mital, J.

(1) Whether a sale or any other alienation during the currency,
of the cons olidation, without obtainin g permission of the Consolida.
tion Officer, would be void between the parties to the transaction,
in view of section 30 of the East Punjab Holdings (Consolidation
and Preventlon of Fragmentation) Act, 1948, is the sole question of
law of somewhat significant importance which arises in these two
appeals, R.S.A. No. 822 and 823 of 1970.

(2) Mam Chand was owner of certain agricultural land In
village Badasa, tahsil J hajjar. district Rohtak. In 1960, consolidation
proceedings started in the village and the land held by Mam Chand
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was put in hotch potch and during consolidation he was allotted 71
Kanals 10 Marlas comprised in Khasra Numbers dectailed in para 1
of the plaints. After the allotment was made to him of the said 71
Kanals 10 Marlas, on 9th October, 1961, Mam Chand sold by two
separate registered sale-deeds for Rs. 19,000/- each, half of the land
o Siri Kishan and others, plaintifls in this appeal, and the balance
half to Siri Raj and others, plaintiffs in R.S.A. No. 823 of 1970. Since
the consolidation was going on, mutations with regard to the aforesaid
sales were not sanctioned in favour of the vendees. In the next year
1964, the notification of consolidation was revoked and thereafter a
fresh notification was issued in the year 1968 for consolidation. In
pursuance of that, consolidation started in the year 1966. Since the
name of Mam Chand continued in the revenue records to be the
owner of 71 Kanals 10 Marlas, he was allotted 107 Kanals 13 Marlas,
the detailed Killa numbers of which are stated in the body of the
plaints, and possession was given to him. On 2nd August, 1967, the
two sets of vendees of Mam Chand filed the present two suits for
recovering possession in each for half of 107 Kanals 13 Marlas of land
allotted during the consolidation to Mam Chand in lieu of 71 Kanals
10 Marlas of land which had been sold to them in equal shares.
While Mam Chand defendant admitted that in lieu of 71 Kanals 10
Marlas, he was allotted 107 Kanals 13 Marlas during consolidation,
he denied having made any sale to the plaintiffs and pleaded that he
had executed lease-deeds and the plaintiffs were his tenants and, as
such, Civil Court had no jurisdiction to try the suits. The trial Court
found, after evidence was led on the issues framed in the case, that
the plaintiffs had proved the due execution of the sale deeds in their
favour, the story of lease set up by the defendant was wholly untrue
and as such the Civil court had the jurisdiction. However, it found
that both the sales were void in view of section 30 of the East Punjab
Holdings (Consolidation and Prevention of Fragmentation) Act, 1948
{hereinafter called the Act) and, therefore, dismissed the suits. The
plaintiffs filed appeals which met with the same fate. The plaintiffs
have come to this Court in these second appeals,

(3) These appeals have to be decided on the found facts, namely,
that Mam Chand sold his entire land, 71 Kanals 10 Marlas, which was
allotted to him during the first consolidation which started prior to
the sales and which was revoked in the year 1964, ie., after the sales
were made and thereafter fresh consolidation started in the 'year 1966
during which 107 Kanals 13 Marlas of land was allotted in lieu of
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the aforesaid land. On these facts, { am of the opinion that, viewing
the case from any angle, the plaintiffs-appellants are entitled to the
decree for possession as prayed for against Mam Chand, defendant-
respondent. |

(4) Mam Chand was allotted 71 Kanals 10 Marlas of land in the
first consolidation and after that allotment he made the sales to the
plaintiffs in the year 1961 and the consolidation was revoked in the
year 1964. Fresh consolidation started in the year 1966 by issue of
a fresh notification under section 14 of the Act. Therefore, by
revocation of the earlier consolidation it Has to be deemed as if no
consolidation took place earlier and the impugned sales were made
at a time when no notification under section 14 of the Act was in
operation, and as if the consolidation in the village started for the first
time in the year 1966. In view of these facts, the consolidation will
be deemed to have been started in the year 1966 and since the sale
was made in the vear 1961, the provisions contained in section i of
the Act would not be applicable to the facts of the present cuse.
Therefore, the courts below were in error in applying section 30 of
the Act to the facts of the present case. Once that is so, the
plainiffs were entitled to follow the land which was alloted in hru
of 71 Kanals 10 Marlas purchased by them, in the consolidutinn
proceedings of 1966 and seek possession thereof from the person who
came in its possession, namely, Mam Chand. the original vendor znd,
therefore, on this ground alone, the suits deserve to be decreed.

(5) Even if it is assumed that the sales were made at a2 time
when the first consolidaiton proceedings were on and the revoe tian
of consolidation after the making of sales would not be affected by
the operation of section 30 of the Act on the date of sale, ie 9th
October, 1961, still I am of the view that section 30 of the Act has
been misinterpreted and, thus wrongly applied to the facts of the
present case. It will be useful to notice two provisions in this

regard, namely. sections 9 and 30 of the Act which are reproduced
below: -

“9. The transfer or partition of any land contrary to the
provisions of this Act, shall be void.

*30. After a notification under sub-section (1) of section 14
has issued and during the pendency of the consolidation
proceedings no landowner or tenant having a risht of
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occupancy upon whom the scheme will be binding shall
have power without the sanction of the Consolidation
Officer to transfer or otherwise deal with any portion of
his original holding or other tenancy so as to affect the
rights of any other land-owner or tenant having a right of
occupancy therein under the scheme of consclidation.”

Admittedly no sanction of Consolidation Officer to make the impugned
transfers was obtained in the present cases. Therefore, it has to be
seen whether the impugned salis would be hit by section 30 of the Act
to such an extent that the contract between the two parties would be
totally void or would bind them inter se without affecting the
consolidation proceedings or the scheme of consolidation with the
result that the particular Khasra Numbers consisting of 71 Kanals
10 Marlas belonging to Mam Chand, which was put in a hotch-poteh
during consolidation of 1966. would be treated for the purposes  of
consolidation as belonging to him alone and not to the two sets of
vendees and the fresh allotment would be made during consolidation
in the name of Mam Chand and whatever is allotted in lieu of the
Khasra Numbers comprised in 71 Kanals 10 Marlas would be treated
in law as having been sold by Mam Chand to the two sets of
vendees in equal shares. To find out the answer, the scheme of the
Act will have to be noticed. The title of the Act clearly gives an
indication that the Act has two purposes. One is to consolidate the
holdings of land-owners and tenants and the other is .to prevent
fragmentation of holdings of the land-owners and tenants. As
regards prevention of fragmentation, the matter s eovered by
Chapter II consisting of Sections 3 to 13 and this Chapter would
come into force for a ‘notified area’ as may be specified by the
State Government under section 3 of the Act and then under Section
5 .of the Act, the State Government has to determine the ‘standard
area’ which would be considered as the minimum area necessary
for profitable cultivation in the said ‘notified area’. It is not the
case of the parties that the State Government ever specified’ the
estate where the land in dispnte is situate as a ‘notified area’ or any
‘standard area’ was determined in that notified area. Hence
Chapter II would not be applicable and section 9 which

comes in,that Chapter would also not be applicable to the facts of
the present case,

(6) Chapter IIT talks of ‘consolidation .of holdings’. This chapter
consists of sections 14 to 36. Section 14 provides for the issue of a
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notification 'by the State when it considers proper that for better
cultivation of land in any estate or a group of estates or any part
thereof, consolidation of holdings is necessary and a scheme in this
regard deserves to be made. After the notification is published then
the Consolidation Officer so empowered prepares a draft scheme
aglainst which objections are heard and then there are provisions
for appeal, second appeal and petition to the State Government,
The scheme provides for the method of calculation of different
qualities of land originally held by the land-owners or terdants the
method of allotment during consolidation in lieu thereof, provision
of minimum and maximum number of plots in liew of the original
number of plots to each land-owner or tenant, the method of
fixation of major portion of each land-owner or tenant and various
other matters in order to consolidate the holdings of land-owners
or lenants for better cultivation taking into consideration the
position which prevails at the time of publication of the nofification
for consolidation. It will be best to have the example of Mum
Chand land-owner to fyrther understand the scheme of this Chapter.
If Mam Chand had not made the two sales in dispute then he would
have continued to be the owner of particular Khasra Numb: rs
comprised in 71 Kanals 10 Marlas throughout the currency of the
consolidation proceedings and under the scheme of consolidation
prepared on that basis he would have been allotted land in lieu
thereof. Similar would be the position of all ! other land-owners or
tenants owning or possessing land in the revenue estate for which
the notification for consolidation ,was issued. However if he makes
a sale, the same would be ignored and land would be allotted in the
" same manner as if he had not made the sale. If section 30 had not
been enacted then the result would have been that the sales, wifts,
mortgages or creation of leases, etc., namely any sort of alienation
by a land-owner or a tenant made during the currency of the eonsoli-
dation proceedings would have had to be recognised for purpeses of
consolidation scheme and while doing so it would have become
Impossible to finalise a consolidation scheme because the moment
a scheme was finalised, on the next day there would be a fresh such
transaction and again a fresh scheme would have to be prepared
and in this manner, it woyld have been unending proecess and the
very purpose of framing a scheme to consolidate the holdings would
have never fructified. In order to avoid, this a deadline was fixed
by enacting section 30 of the Act that whosoever was owner or was
entitled to occupy the land on  the date of notification published
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under section 14 of the Act was to be considered as the owner or
occupier or the land for purposes of consolidation scheme and' for
fmplementation of the same. All such transactions made during
the currency of the consolidation had to be ignored by the consoli-
dation authorities and notwithstanding such transdactions, the
original holding of a land-owner or a tenant could be allotted by the
consolidation fauthorities under the scheme of consolidation to any
other land-owner or tenant and the transferee of the original holding
could not come forward and raise objection dvring consolidation
that the same had been purchased by him and, therefore, should be
kept out of consolidation or that he has hecome = ew landowner or
a tenant, as the case may be, by virtue of the transaction and,
therefore, he is entitled to have the scheme modified so as to inclide
his name in the scheme and then have allotment pf land under the
scheme on that basis and also to file objections, appeals and petitions
before the State Government. By making a2 provision like section
30, the transferee of the original holding or tenancy who acquired
rights during the currency of consolidation were kept out of the
consolidation proceedings. However, section 30 nowhere goes to
show that the transfer or pther transaction, of the original holding
or tenancy was to be treated as completely void even between the
parties to the transaction, otherwise it would have been so specifi-
cally provided in section 30. Even by necessary intendment or
implication, I find that gthe Legislature while enacting section 30
never wanted to make & provision thaf such transactions would be
wholly void and unenforceable in a court of law even between the
parties to the transaction. On the other hand, it is clear from the
express provisions of the section that after a notification is issued
under section 14, no land-owner or tenant having a right of
occupancy upen whom the scheme of consolidation would be binding
to deal with his original holdings so as to affect the rights of any
other land-owners or tenants having right of occupancy therein
under the scheme of consolidation. Meaning thereby that even it
original holding is sold by a land-owner or an occupancy tenant,
the same would not affect the enforcement of the scheme of consoli-
dation and the consolidation authorities would be entitled to deal
with the original holding under the scheme of consolidation and it
the original holding is allotted to some other land-owner or tenant
having a right of occupancy then the rights of such
a person therein  would not be affected by such
transaction by the original owner of his original holding.
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Similarly in consolidation, *he right of the original land-owner who
has parted with the same during the currency of the consolidation
would be considered on the date of publication of the notification
and he would be allotted fresh land in accordance with the scheme
of consolidation for his original holding. The transferee from such'
a land-owner would not be entitled to claim his original holding
but his right to follow the Iand which is allotted in consolidation to
suck a land-owner hag nnt heen faken awav by any provision of
this section. Hence I conclude thait the only reasonable interpre-
tation to be placed on section 30 would be that the rtights of all
land-owners or occupancy tenants will have to be found out as
exdsting on the date of the publication of notification for consolida-
tion under section 14 and all transactions with regard to the land
covered by the notification made during the operation of consolida-
tion would be ignored by the consolidation authorities and fresh
re-partition will be made as if no transaction occurred during the
consolidation operations. But as recards the rights of the partles
to the transactions inter se thev will find them and the trans-
feree can enforce in a court of law the transaction against
the transferor and follow the Tand which is allotted to the transferer
during consolidation since there is no indication in the section that
the transaction itself would be totally void even hetween the parties
to the same.

(7Y If, however, the transferer obtains sanction of the Conscli-
then the transfer will be recognised by the C'onsolidation Officer and
the rights of the transferee would also be decided under the Act on
the basis of the scheme. In that event, the transferee would be
entitled to allotment of land in re-partition in his own right in
accordence with the scheme of consolidation.

(8) The aforesaid interpretation of section 30 finds some support
from two decisions of this Court in Amar Singh v. The Director of
Consolidation of Holdings, Punjab and others (1) and Ranbir Singh
and another v. Mangal Singh and others (2). The facts of Amar
Singh’s case (supra) were that the writ-petitioner in that case owned
land in village Mahlan in a compact block known as Chamariwala

(1) 1967 C.L. J. 146.
(2) 1972 PLR. T34.
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fields. While the consolidation proceedings were in process, with
the permission of the Consolidation Officer, he purchased the wholq
of the land belonging to Gajjan Singh in that village. In re-partition
on the basis of the scheme, the petitioner wanted his original
holding to be clubbed with the land purchased during consolidation
from Gajjap Singh and on that basis his major portion should be
calculated and allotment made. His request was declined by the
State Government on the sole ground that since he had purchased
area from Gajjan Singh, therefore, the same could not be counted
while calculating his major portion. Against the aforesaid order of
the .State Government, a writ petition was filed in this Court and
D. K. Mahajhan, J., while interpreting section 30 of the Act came to
the conclusion that since purchase had been made by the writ
petitioner with the permission of the Consoclidation Officer, therefore,
the same had to be given effect to under the scheme of consolidation,
and the petitioner’s writ petition was allowed and the order of the
State Government was quashed restoring that of the Consolidation
Officer, who had made allotment to the writ-petitioner considering
his mgjor portion to be 100 per cent at the disputed place which
percentage was arrived at after taking into consideration the sale
made by Gajjan Singh n his favour.

(9) Ranbir Singh’s case .(supra) is a Division Bench. judgment
wherein section 29 of the Pepsu Holdings (Consolidation and
Prevention of Fragmentation) Act (5 of 2007 BK) was considered
which is pari materic with section 30 of the Act. In that case a
fand-owner transferred a part of his holding to his son by way of
gift after the publication of notification under section 14 of that Act
without obtaining permission of the Consolidation Officer.
The Additional Director gave effect to the gift deed on the ground
that the same was made before the notification was actuslly
published in the village although after the publication of notitication
in the official Gazette. The opposite party who was affected in the
re-partition, filed a writ petition in;this Court and a learned Single
Judge of this Court held thaj section 29 of that Act prohibited the
alienations after the issue of notification under section 14 of that
Act and, therefore, the gift had to be ignored and whole of .the land
had to be held to belong to original land-owner and the valuktion of
the properties had to be fixed on that basis and re-partition made
according to the scheme and, consequently, allowed the writ petition
and issued the necessary directions. The original land-owner filed



218
LL.R. Punjab and Haryana (198%) 2

a Letter Patent Appeal which was dismissed. The relevant observa-
tions are these:—

“One thing is clear that this section does not in any way affect
the question of title. Any transfer can be made and the
transferee will be given good-at-title, and all that is
provided is that such a transfer will not be taken into
consideration for affecting the rights of the land-owners
under she scheme of consolidation. It is well-known that
the scheme of consclidation normally provides that the
landowner should be given his tak at his first major
portion and if his percentage is not higher as compared
with the other landowners, then he should be shifted to
his second major portion and so on. Thus, a transfer
made during the pendency of the consolidation proceedings
could be with a view to change the major portion from
one place, where the land-owner has inferior land, to
another place, where he has got better quality land. It is
to avoid such an eventuality that section 29 has been
enadted.” -

{1) In view of the above, the finding recorded by the Courts
below that the two sale transactions between the parties are vold is
hereby reversed and it is held that in spite of section 30 of the Act,
the title of the Khasra Numbers measuring 71 Kanals 10 Marlas
described in para 1 of the plaint passed on from Mam Chand to the
present two sets of plaintiffs as vendees in equal share and the vendees
would, therefore, be entitled to follow the land allotted in the
subsequent consolidation in lieu of the above. Since the sale
transaction took place during the pendency of the consolidation,
therefore, mutations could not be entered in the names of the
vendees and because of the proyisions of section 30 of the Act, the
allotment of new land had to be fictionally in the name of Mam
Chand, the original owner hut otherwise the title of the same would
vest in the two sets of vendees who are plaintiffs before me.

(11) This brings me to the consideration of section 9 of the Act.
I have already held above that section 9 would apply to matters
covered by Chapter II of the Act. Even if it is assumed that
Section 9 can be looked into on the facts of the present case, I am
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of the opinion that since section 30 of the Act is not in absolute
terms to render all transactions vwoid and only envisages that the
same would not be given cffeol to so as to affect the rights therein
of any other landowner or tenant having right of occupancy, the
sale fransactions in dispute between the vendor and the vendees
cannot be held to be void and the same could be ignored for purposes
of carrying out the scheme of consolidation and by treating the
vendor as the owner of the property. Hence, the impugned sales
cannot be held to be contrary to any provision of the Act and,
therefore, cannot be held to be void under section 9 of the Act.

(12) For the reasons 1ecorded above, both the appeals are
allowed and after setting aside the judgments and decrees of the
courts below both the suits for possession are decreed as pflayed for
with costs throughout.

N.K.S.



